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i1i'ii~hc.t 17 i-clevaii l LO t I i i \  Imcecdins.  ;I IJ S conipiiny would he able to in\'cs[ in an 
A t i ~ s l r a l t x  subsct-iptton I X H  operalor a1 ii IcvcI cquiil to or  grc'u/c'r- //mi/ Ncws Col-p 's 
pioposed inveslmenl in DIREC-TV Moreovei, ;IS articulated i n  the Consolid;rred 
Applic:rtion i l i i c l  other lilings in I l l i s  proceeding. the proposed investment wi l l  result in  
~tibstanti i i l  c l l ' i ~ i e i i c i e \  and olhet. lpulilic inwreht benefils 

111 S1c.S , > \ i i w r i u n i i ,  Lhc B u i ~ c ~ i u  sliccifically l o u d  - '15 News Coi-p has stated in 
thi\ pioceeding' ~ that caws i i ivolving forcign inwslmenl  in  U S -licensed subscription 
D-IH sei-vices do tiot t i i l l  w j i t l i i i t  thc analytical Irameworh applicablc cither LO entry by 
loicigii-liceiised s:itcIIitc >yslcm\ e?tahlished i i i  rhc IIISCO I1 ordei. or to forcign 
investment in bioiidca\l o r  coininon ~ i i i  lei' i.adio l icenwes cstiiblished in Section 310(b) 
0 1  lhc C'otniiiiiniciilion?,~n~ Act 0 1  I934 and the Commisston's I;orc,ign P w / i c i p u f / o i i  Ordri- 
Noriclhclcss. (he Burc;iti slalcd (hi l l  Ihe Commlsston's general public intei.est dnalysis 
may.  i n  :i~~pr-opi-i;itc c;isc>, include :in cvii luii l ion of proposed foiergn investment in  ii 
s t ihc i~ ip r ion  DTH licensee ' 

'I tic S L S  A i i i c , t i c . ~ ~ i i i  ordcr docs not specity cxacl ly how this analybis would 
dctct iniiic I he appropi-iatc l i i icigii "homc imarket'. tor conyidciation News Gorp IS an 
Aiihii-:ili;iii corpoialioii I n  ihc hiciadcdsl contcxt, the Commission Iiab on a nunibcr 01 
oc~'ii'itotis itcaled investinciils by News Corp iis Austi.alian based solely on 11s country of 
i i ic '~ir i~(i i '~i l i [ in Houcve i .  becaii\c NCM) Cor11 hiis not ye1 applied tor a U S common 
CLIITI~I .  i:rdio I~cen.;e,' tlic Coinniih?ioii 1i;is ncwi -  coiisidcrcd whether Austialta is lhe 
iippi-opi iatc "hoiiic markel' undei- critci-ia buch 3s those ebtablished in the F o w i , y ! i  
P<ii-/ii~iplifioiz O & r -  loi- purposcs ol'the Commission's analysis of indirect foictgn 
ownciship 0 1  such I iccnxes tindcr Section 3 IO(h)(3) - criteriii that presumably would 
;ipply io LI public inleresl analy.;i\ tinder ScLtion 3 IO(d) Under thosc cnleria. the 
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~ t i u i i t i - y  ol' inwipoi~al ion i s  but one 0 1  li\'c lactors that mi is be halanced in ordei- LO 

dc1ciininc .in c t i t i ly 's  "liomc m x h e i  '. The other 13cioi.s iire ( I )  ihe nationaliiy of a11 
inbeslmenl pnncip:ils, ollicci-s. nnd dircctorr. (2)  thc country in  which the entity's world 
h c d q ~ i ~ i r t c r s  IS located, (3) tlic country in which rhc majority ot its taiigihlc pl-opcny I S  

loc;ited. and (4) the cotintry l r ~ i n  ~ i h i c l i  i t  derives the greateTt sales and revenues from i t s  
0pcI~;II ions ' I  

II thc a n d y t i c a l  Ii-'imcwoi I( 1111. determining rhe appropriate "home market" i n  thc 
/ ~ . o w i , q f /  f o r / / c . i p f f o i L  O d c r  IS  applicahlc to thc public intei.esl analysis in  th is  case, thc 
Ii icioi.\ entiiiicr:~icd abuvc lcacl to ihe cnnclusinn tha t  thc Uni icd Siaies IS the most 
;ippi-opi'i~~tc "linmc mal-kci" lor Ne\\'\ Corp Fir%, I O  of the  I S  members of News Corp 's 
I h ~ i d  (11 di iccioi-\ and 18 ot thc ? I  incinl~ei'c ot i t s  Exccutive Management Committee w e  
L! S c i i i / e i i h  
Co ip  ;ind tlic company'\ l;ii-gest intei'cst holdel-- is 3 U S cit ircn Second, whilc its 
i e~ i s ie i - cd  ol l icc i s  located in Ausri-alia. News Coip 's primai-y execiitive olf iccs are 
l o ~ a l e c l  111 Ncw York City Thiid. most oF N e w  Corp 's rangiblc pi-operty ~ including 
Tuct i i icr t i  Cenii i i~y Fox Studios. [he For: Cd i l c  Nciwork Group, thc Fox Broddcxt 
Ne~\\'oi-L. i l ic hi-oadcasl \Lationh owned and operated by the Fox Television Stations, and 
iitirnein~us otlici pub l i sh i i i~  intci~csts ~~ ai-e located in rhe U.S. Fourth, approxim:~tely 70% 
0 1  11) opciating incomc ,ind 77%) ot IIS ickenue wits derived from its U S operations in 

I I ~ C ~ I I  p i '  2002  I '  Taken ;is :I whole [he I:ictoi.s  pointing to the U S 3s News Corp ' S  

hoinc mrli hct clearly o u t w c i ~ h  ihosc rhai lpciint to  Atistl-alia " The United States IS bolh 

I 1) 

I1 Kupcrr Mui-docli - Cliaii man ~ ~ l ' i h e  B o x d  and Chiel Execurive of News 
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the Lonipany'\  "nci-vc ccntci" ;MI  lie place in which the company carries out lnost of i t s  
buhinesh operat io i is  
p i s t  hit5 bccn) deemed io h;iic I [ C  hoinc markei in !he Unitcd Stares tor purposes otthe 
k o i v i , u i i  1'11 n i i  i p i i / i ( i i  I Oi.(kr i i  na I ys is  

1-1 
111 such c i ~ c u r n s t i i n c e ~ ,  3 toreign corporation can be (and in the 

I i  

.Accnrdin;ly. the Ciiinmis\inn should find as 3 threshold matter that Ihere 1s no 
l i i ic ign owiiersli ip issue in  Ihih proceeding because News Corp ' s  "home market" IS the 
Cliiitcd States. At i i  ininimuin. [hc company's significant ties to the United States and 
l l ic  dominant iiil'luence exercised by l l  S c i t i ~ e n \  should he relevant to the Commission's 
ptiblic interest m a l y s i s  

I(, 

Howewi-, even 1 1  the ~ ' o r n i i i i s s i o i i  wei'e to conclude that Australia I S  the 
.ippi~opri.ire liirzi:n m a r k t  liii ani i lys is in l l i i z  c x c .  thei-e 15 no ci i t ise for concern under 
the critci i;i .ii-~iciiliircd in  S I ? S  Aii7c~r i~oi i1  In that pioceeding, the Bui.eau focused i ts 
i i r i L i l y \ i \  on whcthci li i ieign ownciship n t  ;I sub\~i-iprion DTH licensee wa\ l ikely to 
di\[ort competition in any ic lekant  U S market Specifically, the Bureau said that i t  wi l l  
considct whether t o i e i ~ i i  in\Jcstment W I I  h i t h e r  compctition in the U S  markct or 
whcthei~ subst.itit~aI coinpctirivc harm IS l ikely to nccui, and wi l l  a150 consider 
~ I l ' i c i e i i c i c s  and oiher  public inieiwst bcnefits that are l ikely to rcsult." I n  addiiion, this 
i.c\ iew w i l l  Idkc i n w  c o n s i d c i ~ ~ i c i n  concerns. i l a i i y ,  iaised hy thc Executive Blanch 
I-efiii-din; i u u e h  o f  n;i~ioii;il sccui i t? ,  131% cnlbiceinent. foreign policy and trade policy In 

Applyin: this Ii-amei\oi~h it1 SE,S Ai i ie i - icoi~ i .  the Buieau found that toreign 
i n \ e s ~ m c n r  in SES Amci-tcoin would no1 distwt cornpctrlton by providing i t  any 
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coinpeti l ivc ad\aiitagcs in the provision of DTH service in the U S market I" The 
Bui.cati h i - l l ie i .  concluded 11i;it SES Amei-icom's owner.;hip would iiot havc ii ncgativc 
c t i cc l  on compciition in  the 117" iiiarket in the United States because it "will not 
di i i i ini \h ihe level  0 1  s c n i c c  oi- rhc IcvcI  olcomperition in the provision of DTH SCIVI~CS 

0 1  in tlic probision 01' M V P D  sei-vice>. hul i n  lilcr ciin only bc expected to expand the 
p io \ ' i s i o i i  o f  such scrvicch iind ihus increase the level o f  compelition in the pi-ovision 01 '  
II io>e reiwce\ "'i) Accoidinfly. the Buieau concluded ihar grant of SES Americom's 
ap1iIic:ition ~votiIC1 serve i l ic p ~ i h l i c  intcrcst 

I he w m e  IS ti.Lie in  this ciisc Ncws C0i.p has no interesl in  any other video r .  

piwymininz disti-ihutoi sciuing [he l lniiecl State?, so i ts acquisition of an intciest i n  
DIREC'I'V w i l l  not decrcasc the numhci o l  M V P D  Lompeliiors in the markct Morcovei-, 
h c c u s c  II wi l l  hiiiig Lo D I K W l ' L '  valuahlc energy, \'ision, and expel-lise gained from i t s  
o t l w  iiicdi;~ cnde.ivois, New> Cot-p cnn be cnpcctcd ro caplui-e erficiencies and improve 
DIRLCTV's ol l i i - in& to consumers and lheieby elevate the level o f  M V P D  compelition 
to ihe hcnel'ii t i l  311 Amciic,iii subscribei-s ' I  In nddition, thc transaclion ha\ recently 
clcIii-ccl Ihe Executive Bimcl i 's  CTII IS pi-ocesh 

In .YE5 , t /?wr{(wji .  (he UureiiLt ~IsI) idcnrilied the concein that "compelilive 
disioi.lions" could he ci-eatcd i f a  h i e i z n  company could invebt in a U S -1iccnscd D T H  
~II I~I I I IC syhlcni u hilt. ;I I1 S coinpany could not vmilai.ly invcst in  a D T H  saiellitc 
r Jh le i i i  serving ihc torcigii i i i v e i m r ' s  m:irkct ~- Tha t  i s  not aconcein in this proceeding 
Ihcc~iise rlicrc 15 no cI'Icc~i\'c ies l r ic t io i i  on  indirccr foieign ownership of suhsci-iption 
DI'H opei 'aioi 's Lindci- Au5traliaii lilw Sectioii 109 of Auslralia'? Broadcasting Services 
Aci ot I992 Ipiovidcs Lh;it il loreign person may not hold more than 20% in a subwiption 
i c l cv i s io i i  hroadcilst license, i ioi~ i i i i iy  thc total inlei.esl o f  311 forcign persons in  such il 
l icense exceed 35%' Thehe Iimilations arc similar LO the 20% cap imposed on direcl 
toicign InvchLmeiit in U S  -1icciised bi.oadc:ist and common carrier licensees under 
SeLtion 3 IO(h)(3) ot thc ('vmmLinicarions Act.:' I Iouevcr, undei- Australian law, [here IS 
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no Iiinil oii oi pi-ohtbtlioii againhi t o r c i y  conti.ol 0 1  a subscrip~ion D r H  licensee 
coinpiny 
common c m i e i '  licenscc i s  prcautnpiively l imited to no mnre than ;I non-controll ing 25% 
i i ~ ~ c i ' c s i  ;ih\enl auihori/aiiori I iom [tic Cominission to cxcced that benchmai-h "' Taken as 
a \rholc. the Ausiialian stihhciiptioii DTH market is ill lcast a7 opcn t n  toreign i n ~ e s ~ o r s  

'5 By contr'ist. tindci- CJ S law. eVen indirect ownership in  a broadcast or 

i s  ihc IJ S m a r k t  

The t a c h  i i i  Australia hear out this Icgiil malysis One of the twn subscription 
U I'H opcriitors in  Australia ~ Austar Unitcd Communications Limited ("Austar") - has 
lni~ many year7 heen indi iect ly majoriiy owncd and controllcd by ii U S company, 
C!iiitcdGlobalCom. Inc I"CX3C") Un l i l  eai-liei- [his yen ,  UGC held a greater than SS%' 
indii-cct intcrcsl in Austat .  'ind IJ S -ionirol led corpoi'ations held a combincd intcrcst ot 
ovei-  9 157 i n  the company '' As ;I ichuli 01 ;I b;iiiki-upicy reorg;inizarion plan, an 
in \e r i i i i en l  gi'oup led by C n d c  Harlan, Inc , a New Yoi  k merchant bank, rcccntly 
.~ccltiii-ed an incliiecr 5 I %  intcicst in  A U S I ~  '' While I!GC's intcrcst wab (hereby reduced 
io approxii i iarcly 30%1. I' S i n i u c s i s  w i l l  continuc t u  control Austar and a majority 0111s 
\loLI( Accordingly. allowing Neb\.$ Coi-p to acquirc i i  minority interest in DIRECTV 
~rcit i ld s t i ic ly  no1 distorl coinpetition in  lhe U S market 

To ihc ciiii irai-y. iinpociiig toicign ownci-ship limitations i n  this ti.ansaction w o ~ l d  
clisioil coinpctition in the CI S inarhei No othcr subsci-iprion MVPD servtcc in  the 
I 'n i t cd  S h i e s  IS SLihjccl Io Iimitarioiia on foi.eign invcstmcnt I n  ract. the Commission has 
~ w c c  dccl incd io  impose such IiniiiaLions on cable opei-atoi's '') I n  il rccenl oi-der 
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cliiiiinLitiiis ; I  irule thal imposed Ioi-eiyn ownciship limitations on certain DBS/DTH 
opcia~oi 's .  thc Cominiscion lus~ i f i ed  i t s  aclioii on Lhc grounds that eliminating thosc 
i-c?li.iclioiv would ( I)  '~;iIlo\~ DBS to compete on ii more equal regulatory basis." (2) 
'pi~omoLc I'lc\iblc invcstnicnt policies." and (3) "climinate regulatory uncertainly ahout 
the cii-cumstances under which such [loi-eign ownciship] iulcs apply r ' i O  The Burcau's 
, S F S  ~ \ i i i ~ ~ r i ~ ~ o i i i  decision coiild. i i  m iupp l ied  by opponents o f  ii given Lransaclion, 
i indeimii ie those i i i iporli lnl Coinmission goals As demonstrated in this letter, there are 
\ c ~ c i a l  h a m  101 concludins IhaI loicisn o ~ n c i s h i p  i s  no[ a legiiimare concern and 
Iheieloie Iheie diould he iio oppoi-runily foi- such misapplication in  this proceeding 

11' yoti hake any queslionh, please do not hcsitatc to contact me. 

s I nccrcl y, 


